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Judicial review – Waste
management – Conditions
attached to grant of waste licence
– Whether requirement that
Environmental Protection Agency
consult with planning authority
before granting waste licence –
Whether decision to grant licence
with conditions attached ultra
vires – Waste Management Act
1996 (No. 10), section 54.

The High Court (before Mr
Justice Ó Caoimh); delivered
July 9, 2004.

The term ‘substantial grounds’
for granting leave to apply for
judicial review had to be
construed in the context of a
decision under the Waste
Management Act 1996 in a
similar manner to that pertaining
to the Planning Acts. The
purpose of Section 54 of the
Waste Management Act 1996 was
to ensure consultations between
the planning authority and the
Environmental Protection
Agency in circumstances where
both bodies were involved in the
decision making process. In
circumstances where no
planning permission had been
granted and no application for
planning permission was
pending for a development to
which the provisions of the
Waste Management Act 1996
applied, there was no reason why
the Environmental Protection
Agency should consult with the
planning authority.

The High Court so held in
refusing to quash a decision of
the Environmental Protection
Agency to grant a waste licence
with various conditions
attached.

Michael Cush SC and Jarleth
Fitzsimons BL for the applicant;
Brian Murray SC and Niamh
Hyland BL for the respondent;
Roger Sweetman SC and Paul
Anthony McDermott BL for the
notice parties.

Mr Justice Ó Caoimh said that
the applicant applied for leave by
way of judicial review to chal-
lenge a decision of the
respondent, pursuant to section

43 (5) (a) of the Waste Manage-
ment Act 1996. The relief which
was sought were declarations
that conditions 3.1 and 5.1.1 of a
waste licence granted by the
respondent to the applicant on
October 8th , 2002, were null and
void, being ultra vires the powers
of the respondent, and/or irra-
tional, an order of mandamus
directing the respondent to grant
a waste licence to the applicant
with the said conditions deleted
and, in the alternative, an order of
certiorari quashing the said deci-
sion.

Condition No. 3.1 attached to
the waste licence provided that
“the activity shall not be com-
menced until the infrastructure
required under this licence is in
place. Waste shall not be
accepted at this facility without
the written agreement of the
Agency.” Condition No. 5.1.1
stated that “All waste processing
shall only be carried out in the
waste transfer/recovery building
as set out in Condition 3”.

Mr Justice Ó Caoimh said that
the grounds upon which the relief
was sought were that the
respondent had acted in breach
of the rules of natural and consti-
tutional justice in: (a) imposing
the said conditions in circum-
stances where the respondent
knew, or should have known, that
the applicant had applied for plan-
ning permission in respect of cer-
tain infrastructural works which
application had been refused on
appeal by An Bord Pleanála and
therefore was no longer in exist-
ence and, without having con-
sulted with the said planning
authority; (b) and/or that the said
conditions were invalid as being
ultra vires the powers of the
respondent under the Waste Man-
agement Act 1996, in particular,
section 54(4) thereof, in failing to
consult with the planning
authority in whose functional
area the applicant’s waste
recovery and disposal activities
would be carried out, namely Kil-
dare County Council; (c)
ignoring proper matters that the
respondent should have taken
into account. As a final ground, it
was alleged that the respondent
acted unreasonably, irrationally
and arbitrarily in attaching the
said conditions in that their effect
were disproportionate to the ben-
efit achieved; the cost of compli-
ance was excessive; and the sub-
ject matter of the conditions were
matters more properly regulated
under the Planning Acts.

An affidavit had been sworn by
Patrick Kelly who was the man-
aging director of the applicant
which was a company carrying
on business as a waste collection,
recovery and disposal operator
since 1982 at Naas, County

Kildare . Mr. Kelly acknowl-
edged that the terms of the Act of
1996 and the regulations made
thereunder required the appli-
cant to make application to the
respondent for a waste licence in
respect of the disposal of waste at
its existing waste transfer facility
on or before October 1st , 1999.
Accordingly, the applicant
applied to the respondent for a
waste licence on September 30th
, 1999. The Agency indicated it
proposed to grant a waste licence
and provided a copy of the pro-
posed licence with conditions by
notification dated May 13th ,
2002. An Bord Pleanála refused
planning permission for erection
and use of a building for waste
recycling and transfer on the 15th
May, 2002.

In the circumstances, Mr. Kelly
said that he was advised that
there was no longer a planning
application in existence after that
date. On that basis he believed
that the respondent was obliged
to consult with Kildare County
Council pursuant to the provi-
sions of section 54(4) of the Act
of 1996.

Section 54(4) of the Act of 1996
as originally enacted provides
that “Where a permission under
Part IV of the [Local Government
(Planning and Development)]
Act 1963 has been granted or an
application has been made for
such permission in relation to
any development comprising or
for the purposes of a waste
recovery or disposal activity, the
carrying on of which requires the
grant of a waste licence, the
Agency ( a ) shall consult with the
planning authority in whose func-
tional area the activity is or will
be carried on in relation to any
development which—

(i) is necessary to give effect to
any conditions to be attached to a
waste licence in respect of the
activity, and

(ii) the Agency considers is not
the subject of a permission or an
application for a permission
under Part IV of the Act of 1963,
and

(b) may attach to the waste
licence such conditions related to
the development aforesaid as
may be specified by the said plan-
ning authority for the purposes of

…proper planning and develop-
ment …, or more stringent condi-
tions as the Agency may consider
necessary for the prevention, limi-
tation, elimination, abatement or
reduction of environmental pollu-
tion from the activity.”

It was submitted by the appli-
cant that, insofar as it was pos-
sible to divine the intention of the
Oireachtas in enacting section
54(4) of the Act of 1996, the type
of development referred to in sec-
tion 54(4)(a) was a development
which satisfied two conditions.
First, pursuant to subparagraph
(a)(i), the development had to
necessarily give effect to any of
the conditions attached to a
waste licence, in respect of an
activity which was going to be car-
ried on in the development. The
second condition which
appeared to be required in order
to impose a duty on the
respondent was contained in sub-
paragraph (a)(ii), namely the
development had to be of the
type which the respondent con-
sidered was not the subject of a
permission or an application
under section 34 of the Planning
and Development Act 2000.

As regards the application of
subparagraph (a)(ii), it was sub-
mitted that, at the time when the
respondent was considering its
decision in respect of the appli-
cant’s waste licence application,
the development of the appli-
cant’s facility was not the subject
of a planning permission or an
application for a permission. In
such circumstances, it was sub-
mitted that there was a manda-
tory duty on the respondent to
“consult with the planning
authority in whose functional
area the activity is or will be car-
ried out”.

Referring to the judgment of

Mr Justice Henchy in The State
(Elm Developments Limited) v. An
Bord Pleanála [1981]ILRM 108,
the applicant submitted that the
obligation was mandatory as it
could be said to be an “integral
and indispensable part of the stat-
utory intendment” underpinning
section 54 of the Act of 1996
which governed the interaction
of planning and waste manage-
ment codes in a number of spe-
cific circumstances.

It was, therefore, contended
that the decision of the
respondent was susceptible to
judicial review under the heading
of procedural impropriety as, in
making the said decision, it failed
to observe a mandatory proce-
dural rule expressly laid down in
section 54(4) of the Act 1996.

In response, the respondent
submitted that it would require
the clearest words before such an
intention as contended by the
applicant could be ascribed to the
Oireachtas in enacting section
54(4) of the Act of 1996 and that
the words therein were incon-
sistent with such a contention.

The respondent submitted that
section 54(4) of the Act of 1996
required it to consult with the
planning authority where a waste
licence application was pending
before the respondent in the lim-
ited circumstance where a devel-
oper had been granted or was
seeking land use permission for
the general works required in con-
nection with the activity
requiring the waste licence, but
had not been granted nor sought
permission for particular works
necessary to give effect to the con-
ditions which the respondent
believed were appropriate before
the licence was granted.

It was submitted that in that
particular circumstance, it made
sense that rather than force the
developer to return to the plan-
ning authority to modify the per-
mission granted, or to alter the
application which was pending
so as to accommodate the require-
ments of the condition, the
respondent itself would, in effect,
grant the necessary permission.
It was also submitted that it made
sense that before this was done
the planning authority was con-
sulted. This exigency did not
apply where the general develop-
ment was not within the planning
process at all as the developer
could absorb the requirements of
any licence granted by the
respondent within his eventual
application to the planning

authority.
The respondent submitted that

section 54(4) of the Act of 1996
was to ensure consultation
between the planning authority
and it where appropriate and that
it expressly applied only where
both bodies were involved in the
decision making process. Thus,
the wording of it specifically pro-
vided that it applied where plan-
ning permission had been
granted or an application had
been made for such permission in
relation to any development com-
prising or for the purposes of a
waste recovery or disposal
activity, the carrying on of which
required the grant of a waste
licence. As, on the applicant’s
own case, at the date of the grant
of the licence there was no per-
mission granted or application
for permission made, the
respondent submitted that one of
the pre-conditions necessary
under section 54(4) in order for
the obligation to consult with the
planning authority to arise did
not exist and on that basis alone,
the applicant had failed to estab-
lish any substantial grounds.

The type of situation that the
‘liaison procedure’ provided for
in section 54(4) of the Act of 1996
was intended to catch was where
there was an application for per-
mission, for example, in relation
to a building but there was no
application in relation to the type
of yard surrounding that
building.

The respondent might impose
a requirement in relation to the
yard, specifying for example that
the yard must be concrete. That
requirement would meet the
cumulative conditions as it
would: (a) be necessary to give
effect to conditions to the waste
licence and; (b) not be the subject
of a permission or application for
permission under Part IV of the
Act of 1963.

The fact that one of the cumula-
tive conditions had been met in
that the existence of a waste
transfer works was required in
order to give effect to the condi-
tions in the licence was not suffi-
cient.

It was submitted that, in those
circumstances, either on the facts
as pleaded by the applicant or on
the alternative view of the facts,
the necessary pre-conditions that
would give rise to an obligation
of consultation with the planning
authority did not exist. In those
circumstances, it was submitted
that the respondent had no duty

to consult with the planning
authority and therefore the appli-
cant’s allegation that the
respondent breached section
54(4) of the Act of 1996 by failing
to consult was manifestly not a
substantial ground. It was sub-
mitted that to interpret the provi-
sions in any other way would
effect an absurdity and would
undermine the clear and evident
intent of the Oireachtas and in
this regard the respondent
referred to Nestor v. Murphy
[1979]I.R. 326 and Director of
Public Prosecutions (Ivers) v.
Murphy [1999]1 I.R. 98.

Dealing with the applicant’s
case of irrationality and the
breach of the requirements of pro-
portionality it was submitted that
in order to establish irrationality
of this kind the applicant had to
meet the high test set down in
O’Keeffe v. An Bord Pleanála
[1993]1 I.R. 39 and The State
(Keegan) v. Stardust Compensa-
tion Tribunal [1986]I.R. 642. In cir-
cumstances where the Act of 1996
specifically empowered the
respondent to impose conditions
in relation to the specification of
the facility where waste may be
recovered or disposed of under
the licence, the respondent’s deci-
sion did not meet the requisite
test of irrationality.

It was further submitted that
the applicant, who bore the
burden of proof of establishing
substantial grounds, had failed to
put forward any reasons or evi-
dence as to why the conditions
were supposedly irrational and
disproportionate.

In conclusion, it was submitted
by the respondent that section
54(4) of the Act of 1996 provided
a mechanism whereby specific
responsibility for the effective
granting of underlying permis-
sion for a very particular type of
development shifted from the
planning authority to the
respondent and if the general
development was within the plan-
ning system, and no permission
had been granted or sought for
the particular works required by
the respondent, there was a clear
logic to avoiding the necessity for
resubmitting planning applica-
tions to take account of such
works by the planning authority.

It made sense in that very par-
ticular circumstance for the
respondent to effectively dis-
charge the planning function; it
was only where that exigency
arose that the necessity for con-
sultation presented itself, other-
wise the provision did not apply.

Mr Justice Ó Caoimh said that
it was not in dispute that the term
‘substantial grounds’ had to be
construed in the context of the
Act of 1996 in a similar manner to
that pertaining to the Planning
Acts and the decision in McNa-
mara v. An Bord Pleanála [1998]3
I.R. 453. He accepted the submis-
sions made on behalf of the
respondent that the purpose of
section 54(4) of the Act of 1996
was to ensure consultations
between the planning authority
and it in circumstances where
both bodies were involved in the
decision making process.

Mr Justice Ó Caoimh also
accepted the submissions made
by the respondent that where cir-
cumstances existed showing that
an application for permission or
permission had been granted the
respondent was only obliged to
consult with the planning
authority in relation to the devel-
opment which met the two cumu-
lative conditions: (a) that it was
necessary to give effect to any
conditions to be attached to a
waste licence in respect of the
activity and; (b) the respondent
considered that the development
was not the subject of a permis-
sion or an application for permis-
sion under Part (IV) of the Local
Government (Planning and Devel-
opment) Act 1963.

Mr Justice Ó Caoimh further
accepted the submission of the
respondent that, in the circum-
stances where no planning per-
mission had been granted and no
application for planning permis-
sion was pending, there was no
reason why the respondent
should consult with the planning
authority.

He also accepted the respond-
ent’s submission that an impor-
tant distinction had to be drawn
between the development com-
prising or for the purposes of the
activity and the development
which was necessary to give
effect to a condition, which was a
specific aspect of the activity, nec-
essarily environmental in nature.

Mr Justice Ó Caoimh believed
that any construction other than
that contended for by the
respondent would give rise to an
absurdity and accordingly did not
accept that the applicant had dem-
onstrated substantial grounds as
required by section 43(5)(b) of
the Act of 1996 in support of its
contention that the decision of
the respondent was invalid or
ought to be quashed.

In the circumstances, Mr. Jus-
tice Ó Caoimh said that the appli-
cant was not entitled to the relief
which it sought.

Solicitors: Arthur Cox (
Dublin ) for the applicant;
Barry Doyle & Co. (
Dublin ) for the respondent;
Michael O’Neill (Naas) for the

notice parties.
Paul Christopher ,

Barrister

A real difference to the bottom line

The legal services market is
becoming increasingly competi-
tive. In conveyancing and com-
mercial law, clients are using
modern procurement practices to
seek lower costs and increased
service levels from legal firms,
while new market entrants are
taking market share from estab-
lished firms.

In these circumstances legal
firms must strive to improve their
profitability levels. And a recent
financial benchmarking survey of
Irish law firms carried out by
Otterburn Legal Consulting has
found that there is certainly room
for improvement.

The survey included 12 law
firms – two in Dublin, four in
urban areas outside of Dublin,
and the remaining six in rural
areas. The combined average fee
income was ¤23 million, and the
average number of lawyers
employed was 10.

Profitability levels per equity
partner showed an alarmingly
wide spread – with the highest
being approximately 12 times that
of the lowest.

While the survey sample is
small, and the results should
therefore be treated with some

level of caution, the fact remains
that profitability levels are
clearly not what they should be in
many law firms.

“Profitability per equity
partner is the lifeblood of any
legal firm,” says Justin Phelan,
managing director of Keyhouse,
one of Ireland’s largest devel-
opers and suppliers of legal
service software. Without it the
firm will eventually close. Gener-
ally, the higher it is, the more
secure the firm, so it’s important
to be where you want to be on the
scale.”

The problem facing many law
firms is that they simply don’t
know how profitable they are.
And the answer to this problem is
a good computerised accounts
system. Such a system will allow
firms to monitor key perform-
ance indicators (KPIs), such as
fee income by work type, by
partner, and so on, costs, profita-
bility, and all the other metrics
that contribute to profitability.

“Our experience in working
with a large number of Irish law
firms, is that those who embrace
financial management are signifi-
cantly more profitable than
others,” says David Rowe, man-

aging director of Outsource, a
leading business consultancy to
legal firms in Ireland. “The fea-
tures in the Keyhouse accounting
and time recording software give
partners the relevant manage-
ment information, while at the
same time they are easy to navi-
gate and understand.”

But it is more than simply
keeping an eye on costs – informa-
tion technology can also con-
tribute greatly to productivity
and efficiency, and thereby profit-
ability. Word processing is obvi-
ously a significant contributor to
productivity, but the firms at the
higher end of the profitability
graph are getting more out of this
technology than those at the
lower end.

They do this by using docu-
ment management and case work-
flow systems which operate on
the back of the firm’s word
processing and e-mail infrastruc-
ture. They are able to process and
manage a higher volume of work
at a lower cost, increasing the pro-
duction of documents and saving
significant amounts of time in
managing and reviewing files.

“Case management systems
have been shown to result in a 30
per cent efficiency and produc-
tivity improvement. As legal serv-
ices become more price sensitive,
and salary costs increase, firms
which do not embrace this tech-
nology will ultimately become
uncompetitive,” adds David
Rowe.

And this is where Keyhouse
comes in. Keyhouse is a market
leading IT supplier of software,
infrastructure, training and
project management in Ireland.
Keyhouse has been servicing law-
yers for the past 20 years, and has
developed a successful reputa-
tion based on results.

“All of our software products
are developed and supported by
us in Ireland,” says Justin Phelan.
“We are the largest supplier to
the legal profession in this
country, with in excess of 200
firms and public sector legal
departments using our products.”

Keyhouse offers a one-stop
shop solution to its clients. “We
develop the software and provide
the hardware,” says sales and mar-
keting director Brian Sweeney.
“We will offer a service right the
way up from a single PC to full
network installation and manage-
ment. Information technology
can be difficult to get right. It is a
complex specialised area. Using
our considerable experience, our
clients can keep disruption to a
minimum, while maximising the
benefits. Most of all, we work in
partnership with our clients and
take a common sense approach –
we don’t give our clients anything
they don’t want or need.”

Having installed its first legal
accounts and support systems as
far back as 1983, Keyhouse has a
real hands-on understanding of
what a legal practice needs, and
how important successful imple-

mentation is to maximising per-
formance for the benefit of both
the practice and its clients.

“Our software and systems are
crucial to the effective administra-
tion of many large and small law
offices and departments
throughout the country. Most
importantly, we have leveraged
our experience of working with
legal firms to ensure that all of
our products are designed
around their needs,” notes
Phelan.

Keyhouse Law Office is a com-
prehensive, straight forward, reli-
able software suite that helps
legal practices deliver results. It
facilitates all management and
administration aspects of a case –
be it money, time-sheets, docu-
ments, e-mails, faxes, cheques,
diaries, billing. It also includes
Keyhouse’s market leading solici-
tors’ accounts and financial man-

agement software.
The Law Office Accounts

package is an integrated suite
which includes a solicitor’s
accounts matter ledger, a nom-
inal ledger, debtors, and credi-
tors. It is fully compliant with the
latest Solicitors Accounts Rules;
delivers comprehensive financial
management reports, and bank
reconciliation.

Other features include
accounts ledger enquiry, bill
drafting, cheque requisitions,
time recording, and file manage-
ment with physical file tracking
for deeds, wills and so on.

The Law Office Case Manage-
ment module incorporates full
MS Outlook and e-mail integra-
tion, Microsoft Word Integration,
a Case & Fee Earner Diary, docu-
ment imaging, fax and e-mail cap-
ture. It can be used to design case
plans, with a number of prede-

fined case plans available on
areas such as conveyancing, plain-
tiff litigation, defence litigation,
debt collection, and probate.

Keyhouse’s Digital Dictation
solution eliminates tapes and
records dictation digitally, so it
can be transferred instantly to the
computer network.

It removes the hassle from dic-
tation and makes it very simple to
manage the entire process. With
little or no change to working
practices it delivers strong bene-
fits such as greater productivity
through faster document turna-
round, the ability to auto-link dic-
tation to Microsoft Word docu-
ments, and automatic delegation
of dictation files to support staff.

With David Rowe of Out-
source reporting 30 per cent effi-
ciency gains, and significantly
increased profitability in law
firms embracing financial man-
agement and using the latest tech-
nology, it’s clear that IT can make
a real difference to the bottom
line.

“All indicators point to the fact
that using IT to increase produc-
tivity and efficiencies is
becoming an essential ingredient
of increasing profitability,” Justin
Phelan concludes.

● Keyhouse
3A Market Court, Main Street,
Bray, Co Wicklow
Tel: 01.2040020
E-mail: sales@keyhouse.ie
www.keyhouse.ie
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Waste licence authority not obliged to consult with
planners if planning application already refused

Information technology can make a
vital contribution to the profitability of
legal practices. Barry McCall reports
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