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Extradition warrant must state alleged offence in
terms recognisable as offence under Irish law

Attorney General (applicant/
respondent) v Scott Dyer
(respondent/appellant).

Extradition - Criminal fraud -
Intent to defraud as a necessary
element of the offence -
Whether corresponding offence
specified in foreign warrant -
Whether evidence admissible to
fill gap - Extradition Act, 1965
(No.17), section 47 - Extradition
Act, 1965 (No.17), section 42 as
amended by Extradition
(European Union Conventions)
Act, 2001, section 26.

The Supreme Court; judgment
delivered on January 16th, 2004.

The District Court here has to be
satisfied that an offence laid in a
warrant sent here and endorsed
for execution is so stated as to be
recognisable as corresponding
with an offence under our law. It
must therefore contain such
essential factual material as may
be necessary to recognise
whether or not the acts
complained of are ones which, if
committed in this country, would
amount to a criminal offence.

The Supreme Court so held in
allowing the appeal and
dismissing the application of the
Attorney General for an order
that the appellant be delivered by
way of extradition to Jersey.

Paddy McCarthy, SC, and Robert
Barron, BL, for the applicant/
respondent; Patrick Gageby, SC,
and Remy Farrell, BL, for the
respondent/appellant.

Mr Justice Fennelly commenced
his judgment by setting out the
background to the matter. The
appellant was brought before the
High Court, pursuant to the provi-
sions of Part III of the Extradition
Act, 1965, for an order that he be
delivered by way of extradition
to the police of the Island of
Jersey on foot of a number of war-
rants issued in that jurisdiction.
The President of the High Court,
Finnegan P, in a judgment dated
March 26th, 2003, made the
orders sought. The orders were
made on foot of 25 warrants for
offences which have been des-
cribed as criminal fraud, though
that description does not appear
on the face of the warrants.

The principle of double crimi-
nality is stated by section 47 (2)
of the Extradition Act, 1965 as fol-
lows: “An order shall not be made
under subsection (1) if it appears
to the Court that the offence spec-
ified in the warrant does not cor-
respond with any offence under
the law of the State which is an
indictable offence or is punish-
able on summary conviction by
imprisonment for a maximum
period of at least six months.”
The Act of 1965 contained no fur-
ther definition of the notion of
correspondence. However, sec-
tion 26 of the Extradition (Euro-
pean Union Conventions) Act,
2001, inserted the following sub-
section into section 42 of the Act
of 1965: “2) For the purposes of
this Part an offence under the law
of a place to which this Part
applies corresponds to an offence
under the law of the State where

the act constituting the offence
under the law of that place
would, if done in the State, consti-
tute an offence under the law of
the State punishable - (a) on in-
dictment, or (b) on summary con-
viction by imprisonment for a
maximum term of not less than 6
months or by a more severe pen-
alty....”

Mr Justice Fennelly stated that
the only challenge to the extradi-
tion applications related to the
issue of double criminality. The
appellant argued that the offence
specified in the warrant does not
correspond with an offence in the
law of the State. The Attorney-
General offered two offences as
candidates for the role of corre-
sponding offence: firstly, an
offence under section 32 of the
Larceny Act, 1916, as amended by
section 9 of the Larceny Act,
1990, and secondly, an offence
under section 10 of the Criminal
Justice Act, 1951. Mr Justice Fen-
nelly pointed out that each of the
provisions required the pro-
scribed acts to be committed
“with intent to defraud”. In the
absence of these words from each
of the warrants, the Attorney-
General relied on an affidavit
sworn by Michael St John O’Con-
nell, who described himself as
“an Advocate of the Royal Court
of the Island of Jersey”.

Mr Justice Fennelly said that
the principal point raised by the
appellant is whether the war-
rants, coupled with the evidence
of Mr St John O’Connell, consti-
tute sufficient proof that the of-
fences with which the appellant

is charged correspond with
offences under Irish law. In
essence, the appellant submitted
that correspondence can be in-
ferred only from the words used
in the warrant, that the inquiry is
conduct-based and does not refer
to the legal or juristic character of
the offences in the respective
jurisdictions and that the evi-
dence such as that of Mr St John
O’Connell is not admissible to
explain the nature of the offences
charged. It was further submitted
that, in any event, this evidence
does not show that the appellant
is charged with having the neces-
sary intent to defraud.

Mr Justice Fennelly explained
that the Act speaks not of double
criminality, but of correspond-
ence of offences. Whether the
offence alleged by the requesting
state corresponds with an of-
fence against the law of this State
might, in theory, be determined
in either of two ways. Firstly, our
courts might have to inquire into
the degree of correspondence
between the juristic elements of
the offences as respectively
defined in the law of the two juris-
dictions. Secondly, it might suf-
fice to show that the acts alleged
by the requesting state would, if
proved, amount to an offence of
the required degree of gravity in
the law of this State.

Mr Justice Fennelly then
referred to the case of State (Fur-
long) v Kelly [1971]1.R.132 and
noted the different approaches of
O’Dalaigh C.J. and Walsh J.
O’Dalaigh C.J. conceived the
inquiry into correspondence in
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terms of the legal elements of the
offences created under the laws
of the respective jurisdictions.
However, Mr Justice Fennelly
was of the opinion that the force
of this approach had been dimin-
ished by the 2001 Act, which
defines correspondence with ref-
erence to “the act constituting
the offence” specified in the war-
rant. Walsh J, on the other hand,
considered that the function of
the District Justice was not to con-
strue foreign law. Mr Justice Fen-
nelly considered that the Fur-
long’s case stands for the proposi-
tion that the correspondence
inquiry depends on the facts
alleged in the warrant. Mr Justice
Fennelly said that the courts have
followed the basic approach in
Furlong’s consistently ever since.
Walsh J in Wyatt v McLoughlin
[1974]1.R. 379 declared that the
warrant must “contain such essen-
tial factual material as may be nec-
essary to recognise whether or
not the acts complained of are
ones which, if committed in this
country, would amount to a crim-
inal offence".

The principle was restated by
Henchy J in Wilson v Sheehan
[1979]LR. 423 at page 428 and
Henchy J in Hanlon v Fleming
[1981]1.R.489 where he repeated
“it is a question of looking at the
factual components of the
offence specified in the warrant,
regardless of the name given to it,
and seeing if those factual compo-
nents, in their entirety or in their
near-entirety, would constitute
an offence which, if committed in
this State, could be said to be a
corresponding offence of the
required gravity.”

Mr Justice Fennelly then
turned to the matter before him
and said that the absence of any
allegation of “intent to defraud”
would appear to render the war-
rants deficient for the purposes
of extradition. The question
which then arises is whether the
evidence is admissible to explain
the relevant provisions of Jersey
law so as to fill the gap. Mr Justice
Fennelly drew on the case law
cited above and considered the
possibility of resort to proof of
foreign law. Mr Justice Fennelly
noted that Walsh J in Furlong’s

case contemplated the possibility
that evidence of English law
might have to be introduced even
to explain such commonplace
terms as “steal”. However, Walsh
] appears to have modified his
position on this point in Wyatt’s
case where he said that the court
was “not at all concerned with
English law”. The approach of
Henchy J, in Wilson v Sheehan,
was that, in the absence of expert
evidence, the District Court
would be debarred from consid-
ering the contents of the English
Theft Act. Words would, prima
facie, be given their ordinary
meaning in what he called “lay-
man’s language”. As a result,
according to Mr Justice Fennelly,
normally, words used in an extra-
dition warrant will be given their
ordinary meaning. This enables
the courts to give effect, without
resort to extrinsic evidence, to
extradition requests where
words, such as “steal”, “rob” and
“murder” are used. It is possible
that such words have different
meanings in the law of the
requesting state, but, in the
absence of anything suggesting
that, the courts will examine cor-
respondence by attributing to
such words, when used in a war-
rant, the meaning that they would
have in Irish law.

Counsel for the appellant
argued that the evidence does not
go far enough and does not
permit the learned President to
conclude that the allegation
against the appellant included an
intention to defraud. It was sub-
mitted that the reasoning of the
learned President was circular in
that he concluded that a neces-
sary element of the offence which
was omitted from the face of the
warrant could be read into it
simply by virtue of the fact that
the element omitted is a neces-
sary element of the crime. Mr Jus-
tice Fennelly recalled that the pri-
mary purpose of a warrant is for
execution in the jurisdiction
which issues it. The evidence of
Mr St John O’Connell is that,
unlike this jurisdiction, in the law
of Jersey a charge of committing
the offence of criminal fraud car-
ries with it the necessary implica-
tion that the accused person is

alleged to have had the intent to
defraud or to cause actual preju-
dice. Mr Justice Fennelly stated
that if such an allegation had
been made on the face of the war-
rant, it is indisputable that the
warrant would have sufficed. The
fact is, however, that none of the
warrants use the expression,
“criminal fraud”. Nor does Mr
O’Connell anywhere in his affi-
davit refer to the actual warrants
at issue in this case. His evidence
goes no further than to explain
the offence of “criminal fraud”.
There is, therefore, a missing
link. None of the documents,
either singly or collectively, dem-
onstrate that the appellant is
charged with an offence of which
intend to defraud is an element.
Mr Justice Fennelly added that
it would have been very simple to
supply the missing link. Either
the warrants could have
described the offences as being
“criminal fraud” or Mr St John
O’Connell could have referred to
the warrants and explained that
they relate to charges of criminal
fraud. Indeed, it seemed to Mr Jus-
tice Fennelly that there could be a
third alternative. The warrants
could have alleged, “intent to
defraud” or, according to the
referred Jersey formulation, “in-
tent to cause actual prejudice”.
This is sometimes described as
“dressing up”. A warrant might
contain an allegation of fact
whose proof, though not neces-
sary according to the law of the
requesting jurisdiction, would
ensure its acceptance for the pur-
poses of extradition. Drawing on

the judgment of Walsh J in
Wyatt’s case, Mr Justice Fennelly
stated that there would be no
objection to the inclusion of an
allegation of fact, not necessary
to prove in the requesting juris-
diction, so long as it corresponds
to the facts actually to be proved.
There is no reason to suspect that
the courts of friendly jurisdic-
tions with whom the State has
entered into reciprocal extradi-
tion arrangements would act oth-
erwise than in good faith. It
would not, of course, be neces-
sary to go so far in the present
case, since it is clear that the inclu-
sion of the words, “with intent to
defraud” or to “cause actual preju-
dice” in the Jersey warrant would
be merely to state something that
must be proved according to that
law.

In the absence of any allega-
tion either express or to be
implied of intent to defraud, Mr
Justice Fennelly found that the
warrants in the present case
failed to satisfy the requirements
of Part III of the Extradition Act,
1965, in respect of corresponding
offences. Accordingly, Mr Justice
Fennelly allowed the appeal and
substituted an order dismissing
the application of the Attorney
General. Chief Justice Keane and
Mr Justice McCracken con-
curred.

Solicitors: Chief State Solicitors
for the applicant/respondent;
Garrett Sheehan & Co., (Dublin)
for the respondent/appellant

Ann Marie Courell, barrister
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A COMPANY PROFILE

An essential

Keyhouse is a leading developer and
supplier of software and hardware
for Ireland’s burgeoning legal
profession, writes Barry McCall

Keyhouse is a market leading IT
supplier of software, infrastruc-
ture, training and project man-
agement in Ireland. Its success is
based on delivering quality serv-
ices and products, and creating a
long-term partnership for its cli-
ents.

Keyhouse has been servicing
lawyers for the past 20 years and
has developed a successful repu-
tation based on results. “All of
our software products are devel-
oped and supported by us in Ire-
land,” says Justin Phelan, man-
aging director of Keyhouse.

“We are the largest supplier to
the legal profession in this
country with in excess of 200
firms and public sector legal
departments using our products;
pretty much making us the
market leader.”

Keyhouse offers a one-stop-
shop solution to its clients. “We
develop the software and pro-
vide the hardware,” says sales
and marketing director Brian
Sweeney. “We offer a service
right the way up from a single
PC to full network installation
and management.

“Information technology can
be difficult to get right. It is a

Justin Phelan,
managing director,
centre, Brian Sweeney,
right, sales and
marketing director,
and Stephen Keogh,
technical director at
Keyhouse with the
company's digital
dictaphone.
Photograph: Moya
Nolan

complex specialised area. Using
our considerable experience,
our clients can keep disruption
to a minimum, while maximising
the benefits.

“Most of all, we work in part-
nership with our clients and take
a common sense approach - we
don’t give our clients anything
they don’t want or need.”

Having installed its first legal
accounts and support systems as
far back as 1983, it can be said
that Keyhouse has a real
hands-on understanding of what
a legal practice needs, and how
important successful implemen-
tation is to maximising perform-

ance for the benefit of both the
practice and its clients.

“Our software and systems
are crucial to the effective admin-
istration of many large and small
law offices and departments
throughout the country from
Bantry to Falcarragh and from
Dublin to Dingle,” says Justin
Phelan.

Keyhouse LawOffice is a com-
prehensive, reliable, straight for-
ward software suite that helps
legal practices deliver results. It
is designed to facilitate all the
management and administration
aspects of a case - be it money,
time sheets, documents, emails,
faxes, cheques, diaries, billing. It
also includes Keyhouse’s market-

leading solicitors’ accounts and
financial management software.

“Working in partnership with
law firms over the last 20 years
has helped us to understand
their needs,” says Brian
Sweeney. “We designed this soft-
ware suite to answer those
needs. Keyhouse LawOffice
saves time - you can locate any

document or information you
need in seconds. It improves pro-
ductivity - for both the solicitor
and the firm.

“It increases profit margins by
delivering higher standards of
work at lower costs. It helps
manage clients better, by ena-
bling solicitors be proactive
rather than reactive with easy
access to full case histories. It
also enables our clients to con-
centrate on what they do best —
practice law.”

The Law Office Accounts
package is a fully integrated
suite which includes a solicitors’
accounts matter ledger, a nom-
inal ledger, debtors, and credi-
tors. It is fully compliant with
the latest Solicitors Accounts
Rules; delivers comprehensive
financial management reports,
and bank reconciliation.

Other features include
accounts ledger enquiry, bill
drafting, cheque requisitions,
time recording, and file manage-
ment with physical file tracking
for deeds, wills and so on.

The Law Office Case Manage-
ment module incorporates full
MS Outlook and email integra-
tion, Microsoft Word Integra-
tion, a Case & Fee Earner Diary,
document  imaging, and
incoming faxes and email cap-
ture.

It can be used to design case
plans with a number of prede-
fined case plans available on
areas such as conveyancing,
plaintiff litigation, defence litiga-
tion, debt collection, and pro-

bate.

Among the latest innovations
from Keyhouse is a digital dicta-
tion solution. This eliminates
tapes and records dictation digit-
ally so it can be transferred
instantly to the computer net-
work.

“Keyhouse Digital Dictation
removes the hassle from dicta-
tion and makes it very simple to
manage the entire process,” says
Brian Sweeney. “With little or no
change to your working prac-
tices it delivers strong benefits
such as greater productivity
through faster document turna-
round, the ability to auto-link dic-
tation to Microsoft Word docu-
ments, automatic delegation of
dictation files to support staff.”

It makes it very easy to find
individual dictations; it is also
very easy to use, with no more
winding tapes backwards and for-
wards, no more hassle of
working with cassette tapes, and
it fully integrates with all Key-
house modules.

“We looked at other digital dic-

‘Pretty
much
making us
the market
leader’

part of today’s Irish legal system

tation systems on the market and
found them to be quite expen-
sive,” says Justin Phelan. “We
put our own software develop-
ment team working on it, and
came up with our own product
at a much lower cost. Market
reaction has been tremendous.”

Keyhouse’s service doesn’t
stop there though. “Our clients’
IT infrastructure is critical to the
success of the continuing opera-
tion of their Practice Manage-
ment system,” says Brian
Sweeney.

“We also have a network divi-
sion which provides services in
the areas of hardware, PC net-
works, communications services
and software, training, network
support, and remote access serv-
ices.

“Whatever stage an organisa-
tion has reached in its adoption
of technology, they can rest
assured that Keyhouse has been
there before. And we provide
advice services on a range of
IT-related matters. We only
employ skilled and experienced
trainers of the highest calibre,
some of whom have worked in
law offices for many years.” All
in all, a fully integrated one-stop-
shop service for the legal profes-
sion.

e Keyhouse,
3A Market Court, Main
Street,
Bray, Co Wicklow.
Tel: 01.204 0020
e-mail: sales @keyhouse.ie
www.keyhouse.ie

Solicitors!

That's what our solicitorsclients gave us.”
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Achieving real IT success
every day for over 2000 users.

* Service a10

* Solicitors Software 9/10
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